The 'Thomistic Basis for
Conscientious Objection
in Medicine

Rev. Gregory Smith-Windsor

Abstract. In contemporary bioethics, a live debate exists about how to prop-
erly adjudicate the conscientious objections of physicians and other health
professionals to certain practices—such as abortion and euthanasia—that
are deemed medical in some jurisdictions. However, surprisingly, this debate
often takes place without a clear definition of terms. This article will con-
tribute to this debate by orienting the question of conscientious objection in
direct relation to conscience, law, and the common good which unites and
directs multiple parties toward a common end, using the lens of Thomistic
philosophy. Building on this foundation, it will suggest a framework for
evaluating instances of conscientious objection in medicine. National Catholic
Bioethics Quarterly 25.4 (Winter 2025): 535-557.

Bioethical questions are some of the thorniest within the field of ethics. While
maintaining a moral life—which is the telos of ethics—requires balancing diverse
concerns, not all issues are equally important: matters of life and death are clearly
more significant than those concerning mundane, everyday actions. It is thus not
surprising that when visions of the human good and the nature of morality conflict,
determining what constitutes good medical practice becomes difficult. One of the
more contested areas of bioethics is the issue of conscientious objection. Physi-
cians do not cease to be moral agents simply by agreeing to practice medicine.
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Physicians may conscientiously disagree with a patient’s request or with a particular
institutional judgment, such as that provided by a college of medicine. That they
are in fact free to disagree is not disputed. The question is, What is to be done when
a physician objects to a patient request or institutional judgment? Such objections
should not be treated lightly. Aside from whatever good conscientious objection
might preserve for the patient under a physician’s care, respect for conscience in gen-
eral must be maintained in any society that proposes to protect its citizens’ freedom."

Freedom of conscience has long been considered important throughout the
western world. The Canadian Charter of Rights and Freedoms lists freedom of con-
science and religion as the first of its articulated rights.” The First Amendment to the
Constitution of the United States guarantees the free exercise of religion, a freedom
under which conscience rights fall.’ Religions make moral claims, so it would be
illogical at best to assert that one who is denied the right to enact the moral dictates
of their faith could nonetheless freely exercise his or her religion. The EU Charter
also guarantees freedom of conscience.* While conscience may be a frequently used
term, however, its meaning and significance are by no means commonly understood.
For instance, the Canadian Charter provides no definition of conscience; instead,
it relies on a supplementary document defining conscience as “profoundly held
personal beliefs that govern one’s perception of oneself, humankind, nature, and,
in some cases, a higher or different order of being”® This definition of conscience
as merely a set of beliefs, however problematic this may be as a basis for the forma-
tion of judgments or objections, must be temporarily set aside. What is important
here is the interest in conscience reflected in the aforementioned charters. Free
societies clearly recognize the need to protect freedom of conscience. How such
protection is to be reasonably manifest requires careful consideration of a balance
of interests, among other considerations. A society that fails to acknowledge any
individual rights risks descending into tyranny. On the other hand, if individuals or
institutions can simply invoke conscience rights as a way to bypass all legal and civil
barriers, no legal system could survive.® Clearly, maintaining a free society requires
not only respecting conscience rights, but also establishing reasonable limits and
general principles to prevent extremes of tyranny or anarchy.

1. There are several different disciplines that could address the issues surrounding con-
scientious objection in medicine. This paper will approach the issue of conscientious
objection from the standpoint of Thomistic philosophy.

2. Canadian Charter of Rights and Freedoms, Section 2(a), accessed November 13,2024,
https://www.justice.gc.ca/eng/csj-sjc/rfc-dlc/ccrf-cedl/check/art2a.html.

3. US. Const. amend. I.

4. EU Charter of Fundamental Rights, Article 10: Freedom of Thought, Conscience, and
Religion, accessed December 6, 2024, https://fra.europa.eu/en/eu-charter/article/10
-freedom-thought-conscience-and-religion.

5. Canadian Charter of Rights and Freedoms, Section 2(a).

6. Forahelpful resource discussing how conscience relates to institutions, see Gerard Magill,
“Complicity of Catholic Healthcare Institutions with Immoral Laws,” in Contemporary
Controversies in Catholic Bioethics, ed. Jason T. Eberl (Cham: Springer, 2017), 523-537.
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While the right to follow one’s conscience and, when necessary, to conscien-
tiously object extends beyond the medical context, the special case of physicians
presents a unique vantage point from which to examine conscientious objection
as a whole. Physician conscience rights arguably function as a proverbial canary
in the coal mine: the medical field is both highly regulated and deals with many
contentious issues. The convergence of these two factors arguably increases pressure
on physicians to act or not act in various ways; as a result, violations of conscience
may appear earlier and more often in this context than in many others. Further, the
status of physician conscience rights is of utmost importance to the average person,
since virtually everyone will need medical care at some point in their lives. Finally,
as previously noted, the fact that medicine deals with matters of life and death lends
conscience violations a graver character. In light of these considerations, anyone
remotely interested in conscience rights generally, or in maintaining a free society,
should be invested in conscience rights in medicine.

Medicine’s relation to vital societal and moral issues has made it a source of
tension in contemporary discussions of conscience rights. These discussions are
important, but sometimes unhelpful insofar as they fail to establish clear defini-
tions and do not sufficiently recognize their own philosophical presuppositions.”
What is unclear is the nature of conscience itself, and its relationship with govern-
ments, regulatory bodies, and individual conscience. The very nature and purpose
of medicine itself is also contested in modern society.® All of these issues come
into play in current discussions of conscience rights. While this paper does not
intend to fully resolve the question of how far conscience rights should extend for
physicians, it does intend to provide a framework of the above issues by employing
the rich tradition of Thomistic philosophy. This paper will thus advance the con-
temporary discussion of conscience rights in medicine with the aid of Thomistic
philosophy, and it will do so in three stages: first, it will present a brief discussion
of conscience in general; next, it will discuss how the notion of the common good
as shared good unites multiple parties in pursuit of a unified end and how this is
a grounds for justice; and finally, it will discuss how a precise understanding of
conscience and the common good taken together provides insight into how to
manage conscience rights.

7. For instance, the following papers on conscientious objection in medicine do not
contain a substantive discussion of the nature of conscience: Thomas Cavanaugh,
“Conscientious Objection for Catholic Healthcare Professionals,” in Contemporary
Controversies in Catholic Bioethics, 605-616; c.f. Julian Savulescu, “Should Doctors Feel
Able to Practise According to Their Personal Values and Beliefs? No,” The Medical Jour-
nal of Australia 195.9 (November 2011): 497, doi: 10.5694/mjal1.11249; Christopher
Tollefsen, “Conscience, Religion and the State,” American Journal of Jurisprudence 54.1
(June 2009): 93-115, doi: 10.1093/ajj/54.1.93; and Ronit Y. Stahl and Ezekiel J. Emanuel,
“Physicians, Not Conscripts—Conscientious Objection in Health Care,” New England
Journal of Medicine 376.14 (April 2017): 1380-1385, doi: 10.1056/NEJMsb1612472.

8. For a helpful discussion of the dispute about the nature of medicine and its end, see
Farr Curlin and Christopher Tollefsen, The Way of Medicine: Ethics and the Healing
Profession (Notre Dame, IN: University of Notre Dame Press, 2021).
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Conscience and Synderesis

In order to robustly discuss conscientious objection in contemporary medicine, it
is first necessary to define conscience and present an account of its authority and
operation. Since a complete treatment of conscience is beyond the scope of this
article, what follows will provide both a general sketch of the Thomistic treatment
of conscience and further resources for a reader wishing to dive deeper.” Beyond
this general sketch, the article will discuss more fully areas of conscience necessary
to ground later arguments, particularly those linking conscience to other aspects of
Thomas’s moral philosophy concerning permissible, forbidden, and obligatory acts.

The vision of conscience set out in the supplementary document to the
Canadian charter previously discussed differs significantly from Thomas’ vision.
In addition to his vision being more developed, Thomas sees conscience as not a
habit, nor as a power; nor as some set of beliefs, as the Canadian charter appears
to hold. Rather, it is an act, an act of judgment concerning the moral character of
a particular instance under consideration.'’ This act of judgment, like any judg-
ment, proceeds syllogistically. The major premise of this syllogism is provided by
a natural moral habit called synderesis,'" a natural moral habit present in every
person that allows one to grasp the truth of the first principles of practical reason.
In the broadest sense, the first principle of practical reason is to do the good and
avoid evil."? Synderesis also allows us to see the truth in principles that are directly
implied by doing good and avoiding evil, such as when one conceives of something
as the human good it should be done and its converse avoided. A fuller treatment of
synderesis would include discussions of natural inclinations." However, for present
purposes, it is sufficient to consider synderesis in its broadest sense as inclining us
toward good and away from evil.

9. For a brief overview of the topic of conscience see Cajetan Cuddy, OP, “St. Thomas
Aquinas on Conscience,” in Christianity and the Laws of Conscience: An Introduction,
ed. Helen M. Alvare and Jeffrey B. Hammond (Cambridge: Cambridge University Press,
2021), 112-131. For a discussion of freedom of conscience more broadly considered
see Eric D’Arcy, Conscience and Its Right to Freedom (London: Sheed and Ward, 1979).
For a discussion of influential treatments of conscience, see Benoit-Henri Merkelbach,
OP, Michel Labourdette, OP, and Reginald Beaudouin, OP, Conscience: Four Thomistic
Treatments, trans. Matthew K. Minerd (Providence, RI: Cluny Media, 2022); c.f. Mat-
thew Levering, The Abuse of Conscience: A Century of Catholic Moral Theology (Grand
Rapids, MI: Eerdmans, 2021). For a brief list of Thomas’s various references to con-
science, see the following: ST 1.79.12-13, and ST I-11.19; De veritate q.17 (conscience),
16 (synderesis), and 15 (higher and lower reason, which corresponds with two ways
conscience can err). Errors in conscience must be in the major premise II Sent. 24.3.4.

10. Aquinas, ST1.79.13. Throughout this paper I will take references to the Summa theolo-
giae from Thomas Aquinas, Summa theologiae, trans. Alfred J. Freddoso, https://www?3
.nd.edu/~afreddos/summa-translation/TOC.htm; c.f. De veritate 17.1. All references
to De veritate taken from Thomas Aquinas, The Disputed Questions on Truth, in The
Collected Works of St. Thomas Aquinas, trans. Jean T. Oesterle (Past Masters, 1993).

11. Aquinas, De veritate 17.2; c.f. II Sent. 24.3.4.

12. Aquinas, De veritate 16 (throughout), 17.1.

13. Aquinas, ST I-11.94.2.
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Because synderesis and the principles it allows us to grasp are so broad, syn-
deresis cannot err. The principle do good and avoid evil cannot be rejected in the
abstract. Eric D’Arcy is helpful here: “For on the question of conscience St. Thomas
is unambiguous; it is not a faculty nor a habit, but an act. He gives his own version
of the practical syllogism, in which synderesis provides the major, and reason the
minor. The judgment of conscience brings them together in a judgment about a
concrete, particular act. Hence conscience may be erroneous, even though synderesis
is infallible” *

If, for sake of argument, synderesis were capable of error, this would mean
that the broadest of all moral principles, do good and avoid evil, would be capable
of error. This would constitute not simply a singular error in moral reasoning, but
rather the wholesale destruction of the foundation of ethics. Analogously, if one
were to posit that the first principle of all speculative reasoning, the principle of
non-contradiction, were capable of error, this would not simply undermine only a
single speculative judgment but rather one’s ability to coherently make any specula-
tive judgments. The result of the undermining of synderesis is practical nihilism."
Synderesis is what provides conscience with its solidity, as it affirms that the major
premise in a conscientious judgment cannot err.

Although the major premise of a conscience judgment is incapable of error, our
experience tells us that conscience can be used to justify the most heinous things.'®
Errors in conscience, when these occur, all occur in the minor, not the major,
premise. While morally relevant rational judgments can err in either the major or
the minor premise, these judgments occur prior to conscientious judgment and,
with respect to conscience, supply the minor premise. The absolute broadness of the
major premise of a conscientious judgment prevents its application to a particular
situation. Do good and avoid evil may always be correct, but it does not tell the
agent what good and evil are in any particular instance. A particular judgment is
made to apply the major premise of our conscience, provided by synderesis, with
the conclusion reflecting the conscientious judgment. Briefly stated, the Thomistic
understanding of conscience can be sketched as follows:

Synderesis: Do good and avoid evil (for instance).
Particular judgment: This act is evil.
Conscientious judgment: This act should be avoided.

A particular judgment can err in trivial ways, such as when a man allows
intemperate desire to persuade him into rationalizing that the extra slice of pizza is

14. Eric D’Arcy, Conscience and Its Right to Freedom (New York: Sheed and Ward, 1961),
39; c.f. II Sent. 24.3.4, (cited in D’Arcy), emphasis added.

15. Aquinas, De veritate 16.2. Thomas argues that there cannot be a basis for moral knowl-
edge without synderesis because it is the habit which allows us to see the truth in the
first principles of practical reason. If synderesis is undermined, there is no longer a
basis for moral claims. This is why I use the term practical nihilism.

16. It should be noted that errors in conscience can proceed from a will disordered by
the undue claims of the passions and appetites, although pursuing this aspect in the
paper more fully would lead to unnecessary complexity of the argument as it relates
to conscience rights.
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still within the bounds of moderation, or in profound ways, such as in the case of Adolf
Eichmann, who expressed guilt about failing in his duty by showing mercy to some
Jewish people. Both errors nonetheless occur in the minor premise.'” Errors can also
occur in conscience due to faulty reason—in the same way that any syllogistic process
can fail—or due to simple ignorance about the facts of the present circumstance.'®

The Authority of Conscience

Thus far we have discussed the nature of a conscientious judgment broadly con-
sidered, and have noted some aspects of conscience are liable to err. We must
now briefly consider the authority of conscience. Briefly stated, Thomas argues
that conscience binds whether or not the judgment is correct. Thus, as long as the
agent believes that this judgment is a correct application of the moral order to a
particular act under consideration, he is bound by that judgment. Thomas invokes
Augustine in making this point: “According to Augustine, the precept of a lower
power does not impose an obligation (non obligat) if it is contrary to the precept
of a higher power—as, for instance, if a proconsul commands something that the
emperor forbids. But when reason is mistaken, it sometimes proposes something
that is contrary to the precept of someone higher, viz., God, whose power is the
highest. Therefore, when reason is mistaken, its dictate does not impose an obli-
gation. Therefore, it is not the case that an act of willing is bad if it disagrees with
reason when reason is mistaken.”"

While it is correct that the role of conscience, in an analogous manner to the
proconsul, is not to establish the moral order but rather to make this order known,
Augustine’s argument assumes that the agent has independent access to the moral
order/emperor. Thomas points out in his reply that for Augustine’s analogy to accu-
rately map onto the case of conscience, we would need to assume that the subject
has no independent access to the emperor.°

If the subject knew the emperor’s will yet chose to obey the proconsul rather
than the emperor, this would indeed be disloyal. However, in order to align with
conscience, the analogy would have to presume that the subject lacked indepen-

17. With respect to conscience, the error is in the minor premise. Eichmann’s prior judg-
ment also had an error. While that prior judgment may have informed conscience, it
is not itself conscience.

18. Although a full discussion of the various ways in which conscience can err is beyond the
scope of this paper, Thomas discusses this point in De veritate 17.2, where he proposes
that conscience can err in higher and lower reason. In errors of higher reason, the con-
scientious judgment errs with respect to the things above us such as the laws of God.
Errors in lower reason concern logical errors in conscientious judgment. See Aquinas,
De veritate q. 15 for his discussion of higher and lower reason considered in itself. Errors
can also follow from a disordered will or passions; for the sake of brevity, will not go into
those details as this would require more detail than the present paper allows.

19. Aquinas, ST I-I1.19.5 obj. 2; for a further discussion of this argument see D’Arcy, Con-
science and its Right to Freedom, 76-79. He cites the actual text of Augustine’s argument
for reference. See Augustine, Sermo VI de verbis Domini, cap. 8, as cited in D’Arcy,
Conscience and its Right to Freedom, 77.

20. Aquinas, STI-11.19.5 ad. 2.
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dent access to the emperor or to knowledge of the emperor’s will and therefore had
no reason to distrust the proconsul’s claim to act on the emperor’s behalf. If the
subject disobeyed the proconsul in such a situation, he would be doing so in the
belief that he were in fact disobeying the emperor: this would amount to a subjec-
tive act of disloyalty. Therefore, the erring command would still bind if the subject
wished to remain loyal to the emperor. The same is true with respect to conscience.
However, while conscience binds both when it is correct and when it is incorrect, it
does not bind in the same way in both instances. In the case of a correct conscien-
tious judgment, it binds absolutely and for an intrinsic reason, whereas an erring
conscience binds conditionally for an extrinsic reason.? In the prior case, it binds
for an intrinsic reason because the conscientious judgment is properly making
known the moral order to which the agent is bound. Further, it binds absolutely
because the judgment cannot be changed without introducing sin or error. The
erring conscientious judgment, by contrast, binds conditionally: the agent would
not be bound to that act in any sense if the error were corrected. It binds for an
extrinsic reason because the agent is bound to do what conscience prescribes not
due to some actual duty or obligation, but simply because the agent believes he is
bound to act in order to obey the moral order. In this way, the binding force is said
to be extrinsic because it is extrinsic to the act under consideration flowing from
the erring conscientious judgment.

Conscience Forbids, Obliges, and Permits

Since Thomas argues that every act proceeding from reason is a moral act, that is,
an act with moral content, conscience applies not only in matters of serious grave
moral character, but to every moral act.” In other words, it applies to every human
act. Thomas says the following with reference to conscience:

Conscience is said to testify (festificari), to bind (ligare), or to goad (instigare),

and also to accuse (accusare) or rebuke (remordere), or to restrain (repre-

hendere). And all of these follow upon the application of our cognition or

knowledge to the things we do. This application is accomplished in three

ways. First, insofar as we recognize that we have done or not done some-

thing—this according to Ecclesiastes 7:23 (“Your conscience knows that you

have often spoken ill of others”), and it is in this sense that conscience is said

to testify. Second, our knowledge is applied when through our conscience

we judge that something should be done or should not be done, and it is

in this sense that conscience is said to goad or bind. Third, our knowledge

is applied when through our conscience we judge that something that has

been done was good to do or was not good to do (quod est factum sit bene

factum vel non bene factum), and it is in this sense that conscience is said to

excuse (excusare) or to accuse (or rebuke).?

Conscientious judgments are all ordered toward the basic first principle of practical
reason, do good and avoid evil, but this does not mean that all acts of conscien-
tious judgment apply to matters of equally grave moral content. The judgment of

21. Aquinas, De veritate 17.4.
22. Aquinas, ST I-11.5.4.
23. Aquinas, ST'1.79.13.
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conscience corresponds to the moral character of the act under consideration. As
Thomas says, “(a) some acts are good of their kind (boni ex genere), (b) some acts
are indifferent (indifferentes), and (c) some are bad of their kind (mali ex genere)”**
Morally good acts are obligatory, morally evil acts are forbidden, and morally indif-
ferent acts considered in themselves are merely permissible, absent some further
consideration which gives them moral content. Elsewhere Thomas clarifies that
“the will of the rational creature is obliged to be subject to God, but this is achieved
through positive and negative precepts, of which the negative precepts oblige always
and at all times, and the positive precepts oblige always but not at all times”* Mor-
ally evil acts are prohibited by conscience always and at all times, as abiding by a
prohibition requires only that one not engage in the prohibited activity. Consider
the following: George has a prohibition flowing from the moral order made known
to him by conscience against adultery. To abide by this prohibition, he need only
refrain from cheating on his wife. Because prohibition of per se evil acts requires
only that an agent not do something, George is able to abide by this always and at
all times, so long as he does not cheat on his wife.

On the other hand, precepts about per se good acts bind always but not at
all times. This may initially appear to be self-contradictory, but it follows from the
fact that since per se good precepts require an action from a finite agent, the agent
cannot in principle perform all possible good acts at all times. Yet Thomas said that
these precepts bind always. In order to clarify how a precept can bind always but
not at all times, it is helpful to clarify the three ways an agent can order actions to
an end.” Acts can be ordered to an end actually, virtually, and habitually.”” Consider
the following: Sarah is a mother. She is actually ordering her action to the good
of her son Jim when she is driving him to school or making him lunch. However,
during the act of driving she will be distracted by the various tasks of driving; this
will require her to focus on the road and not on her son directly, yet this act of driv-
ing is still ordered to her son’s good, as the end of this act is to take him to school.
Therefore, Sarah’s focus on the demands of driving is virtually ordered toward her
son’s good. This is because Sarah’s focus on driving well takes place in the context
of a wider action ordered to her son’s good and is necessary for securing that good,
even though it may prevent her from thinking about Jim the entire time. Because
Sarah is finite and cannot always be ordering her action toward Jim’s good, either
virtually or actually, she nonetheless loves her son. This love habituates in her a
general disposition toward his good. Indeed, as we will see later in the section on
the common good, the good of Sarah’s son is an aspect of her proper good. This
love exists in her at all times, and will no doubt produce acts which are both actu-

24. Aquinas, ST I-11.19.5, emphasis added.

25. Aquinas, De malo, q. 7, a. 1, ad. 8, emphasis added. Thomas Aquinas, On Evil, in The
Collected Works of St. Thomas Aquinas, trans. Jean T. Oesterle (Past Masters, 1993).

26. As noted above binding force properly applies to precepts. For the sake of simplicity
of language I will refer to the agent being bound to acts. Strictly speaking the precept
is binding the agent through conscientious judgment.

27. This distinction is taken from Steven Jensen, Sin: A Thomistic Psychology (Washington,
DC: Catholic University of America Press, 2018), 17-22, 66-83.
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ally and virtually ordered to Jim’s good, but these acts will not occur at all times. In
this way she is always ordering her acts to her son’s good, but again, not at all times.
The same can be said for Sarah with respect to her more general moral obligations,
such as helping others when she can. A good virtuous citizen is to possess a general
disposition to help her neighbours, and this is binding always but not at all times.

We now shift from acts which are prohibited and obligatory to those that
are permissible. Permissible is a catch-all term for any action that does not fall in
either of the other two categories. Thomas uses the example of picking up a leaf.”®
Considered in itself, the act of picking up a leaf is morally indifferent and is thus,
considered in itself, merely permissible. A proper conscientious judgment will not
prescribe that the agent must pick up a leaf; neither will it say that he is forbidden
to do so. It will simply say that he may pick up the leaf. Permissible acts arguably
constitute the largest category of actions, as these include acts not considered per
se good or evil. Actions that are good and evil in their kind must be classified in
some way. However, actions that are indifferent are identified by their lack of moral
classification; they are thus virtually unlimited in number. The classification of an act
as permissible nevertheless only applies to the action considered in itself, without
reference to external circumstances; these external circumstances may make that
same action forbidden or obligatory.

Let us return to the example of picking up a leaf. If said leaf were on a lawn
and William were the groundskeeper, he would have an obligation to pick it up
as a part of his employment contract. Conversely, if the leaf were a pressed leaf
with sentimental value, picking up the leaf may constitute stealing. Barring such
considerations, leaf picking is permissible, and merely permissible acts are the
most weakly held conscientious judgments. This is evident in the content of many
traffic laws. Considered in itself, driving on the right or the left side of the road is
morally indifferent. Driving safely may be a moral obligation, but there is nothing
sacred that ordains we should prefer one or the other. Safe travel nonetheless does
demand uniformity with respect to which side we should drive on. Therefore, a
ruling must be made. When the proper authority declares that we should drive on
the right side of the road, this becomes a moral obligation. In turn, the previously
held conscientious permission to drive on the left is now a prohibition.

In summation, conscientious judgment toward any action under consider-
ation can take one of three dispositions: obliging, forbidding, or merely permitting.
Obligation and prohibition correspond to acts that are intrinsically good or evil,
respectively. Conscientious judgment merely permits actions considered morally
indifferent in their nature. While these actions are permissible in themselves, they
can acquire a morally obligatory or prohibitory character when influenced by
additional morally relevant factors, such as laws or contracts.””

28. Aquinas, ST I-11.19.5; c.f. Aquinas, De malo q. 7, a. 1, Rp. 8.

29. Considerations of intention and circumstance are also required for a proper evaluation
of whether an action is moral, but this level of detail more properly relates to whether
a particular person is virtuous, and this is beyond the scope of this paper.
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Law

Thomas’s conception of law also functions as a helpful aid in the treatment of
the relationship between conscience and other authorities.® A full treatment of
Thomas’s view of law, including his claim that all law is rooted in the eternal law
and that human law flows from the natural law, is beyond the scope of the article.
However, it is necessary to briefly discuss a few aspects to which I will appeal later.”
Thomas defines law as “(a) an ordering (ordinatio) by reason, (b) directed toward
the common good, (c) made by one who is in charge of the community, and (d)
promulgated.”** This definition has four elements. I will chiefly treat of A and B
because they most relate to the present discussion, but will also refer to C, since
the authority granted to medical professional boards to oversee the community of
physicians appears to make them quasi-governing authorities.

Thomas understands law not merely as the will of the monarch or the people.
Law for Thomas is not “whatever pleases the ruler (princeps).”* Law does indeed
flow from the ruler, but a just law cannot merely reflect the whim of the ruler: it
must flow from reason, otherwise it “constitute[s] wickedness rather than law.”** This
rational orientation of law distinguishes it from mere capricious will. Further, just
law cannot be rationally ordered to simply any end, but only to the common good.
The grounding of law in its orientation to the common good means that proper
legislation must be ordered to something that, in principle, is sharable between
multiple parties. Ordering law toward the private gain of one party to the detriment
of another would not constitute just law in this conception. These two aspects of
law—its orientation in reason and its ordering to the common good—are essential
for distinguishing between a just law, which Thomas believes binds the agent, and
an unjust law, which is not a law in fact but only a law in name. Such a distinction
places limits on the authority of the legislator. This attempt to limit proper legisla-
tion is not unique to Thomas, nor is it isolated to a particular era. The Canadian

30. This paper will treat governments and regulatory bodies analogously in their authority
to create binding policy for the practice of medicine. Colleges of medicine, for instance,
having authority to strip a physician of his licence to practice, issue fines, and set stan-
dards of practice to which courts appeal, function with quasi-governmental authority.
This analogous relation is stronger in Canada than it is in the United States; however,
similar parallels exist in the US context. For instance, Ezekiel Emanuel and Ronit Stahl
reference standard medical practices ordained by professional bodies as setting the
bounds for legitimate medical practise beyond which conscientious objection does not
apply; see Ronit Y. Stahl and Ezekiel J. Emanuel, “Physicians, Not Conscripts—Con-
scientious Objection in Health Care,” New England Journal of Medicine 376.14 (April
2017): 1380-1385, doi: 10.1056/NEJMsb1612472.

31. For an excellent primer on Thomas’s view of natural law see Stephen L. Brock, The
Light That Binds: A Study in Thomas Aquinas’s Metaphysics of Natural Law (Eugene,
OR: Pickwick Publications, 2020); c.f. Steven J. Jensen, Knowing the Natural Law: From
Precepts and Inclinations to Deriving Oughts (Washington, DC: Catholic University of
America Press, 2015).

32. Aquinas, ST I-11.90.4.

33. Aquinas, ST I-11.90.1.

34. Aquinas, ST I-11.90.1.

544



SMITH-WINDSOR T THOMISTIC BASIS FOR CONSCIENTIOUS OBJECTION

Charter begins with the declaration that “Canada is founded upon principles that
recognize the supremacy of God and the rule of law.”* This is clearly an attempt
to situate the laws of Canada within the context of a particular legal, and arguably
theological and cultural, tradition.

Thomas also highlights the relation of law to virtue. For Thomas, law is con-
nected to virtue because it aids in motivating a person to a particular good end or
against an evil one.”® For this reason, Thomas argues, laws are pedagogical: they
order people toward the good and away from evil with reference to the common
good. Properly ordered law thus functions as a moral shorthand. Not every citizen
is equipped at every given moment to discern the boundaries of the moral order.
Discerning the moral order tabula rasa is difficult, if not impossible. To expect every
citizen to discern the moral order regulating society in every act is unreasonable.
Properly ordered laws, whether reflected in civic laws or the policies of regulatory
professional bodies, give one boundaries within which to make moral judgments.
For instance, laws exist that prohibit a hospital from turning away someone in
desperate need. Though ideally an attending physician would always treat a patient
out of care or concern for him or her and would not turn away someone, such as
a burn victim, lacking insurance or a provincial health card, the law nonetheless
functions as a motivating force, making it easier for the physician to accept his duty
to treat the patient.”” Similarly, it is against the law for Dr. Stevenson to manipulate
his patients for his own personal gain—for instance, by divulging confidential
information via gossip. With reference to these two cases, we might be tempted to
say that a physician who does not violate confidentiality or turn away someone in
need of aid in an emergency is virtuous. However, if Dr. Stevenson only acts out of
a fear of punishment, we would question whether he is a virtuous physician, as it
would appear that adhering to law is entirely accidental to Dr. Stevenson’s virtue.*®
However, this presumption would be faulty. Ideally, the habitual action of Dr. Ste-
venson in helping those in need and not manipulating confidential information
for social gain will, over time, create virtue in him. Even if Dr. Stevenson were to
follow policies that favor patients out of fear, his habitually following them would
nonetheless inhibit the development of vice, thereby leaving him more well-disposed
to virtue (the section on conscientious objection will treat this further). We risk
vitiating conscience if we do not respect conscientious objection in medicine. To
punish physicians for conscientious objection is to essentially incentivize them to
act against their consciences.

35. Charter of Rights and Freedoms, part 1, accessed December 6, 2024.

36. Aquinas, ST I-11.92.1.

37. Tam not implying the virtuous physician would by necessity work for free. Receiving
money for services is not vicious. I am simply stating that in the case of the virtuous
physician, the money is not the chief motivating force in such a way that, absent the
promise of funds, the physician would refuse to aid in an emergency.

38. Aquinas, ST I-11.92.1; c.f. STI-IL.63.1, 2.

545



THE NATIONAL CATHOLIC BIOETHICS QUARTERLY T WINTER 2025

Clarifying the Common Good

Thus far we have established that law exerts a pedagogical influence in citizens
by restraining vice and promoting virtue. We have also discussed how law is an
order of reason rather than sheer force of will. It is, however, necessary to further
specify what is meant in the claim that law is ordered to the common good. It is
the orientation to the common good that distinguishes properly ordered law from
Thrasymachus’s notion of the advantage of the stronger. In the following passage,
Thomas clarifies how law is ordered to the common good:

(a) Every part is ordered toward its whole in the way that what is incomplete

(imperfectum) is ordered toward what is complete (perfectum), and since (b)

aman is part of a complete community, law must properly be concerned with

the ordering that leads to communal happiness (ad felicitatern commune).

Hence, in the definition of legal affairs alluded to above, the Philosopher

makes mention of both happiness and political communion. For in Ethics

5 he says, “The laws (legalia) we call ‘just’ are those that effect and conserve

happiness and its elements within the political community.” For as Politics

1 puts it, a city is a complete community. Now in every genus, the genus is

especially predicated of the thing that serves as the principle of the others, and

the genus is predicated of the others because of their relation to that thing.

For instance, fire, which is maximally hot, is a cause of the heat in mixed

bodies, which are called ‘hot’ to the extent that they participate in fire. Hence,

since ‘law’ is predicated especially in relation to the common good, it must

be the case that any other precept about a particular act has the character of

law only to the extent that it is ordered toward the common good. And so

every law is ordered toward the common good.”

Thomas understands laws as ordered toward communal happiness because every
member of the community can, at least in principle, see any given law as in some
way aiding in their good.*” Some of the ways in which laws aid in the good of par-
ticular individuals may be quite remote. For instance, laws concerning farming will

39. Aquinas, ST I-11.90.2.

40. Aquinas, STI-11.95.1. A full treatment of the nature of the common good is beyond the
scope of this paper. This paper will employ De Koninck’s notion of the common good.
De Koninck holds that the common good is not an alien good; rather, it is the proper
good of the individual. See Charles De Koninck, The Writings of Charles De Koninck,
vol. 2, ed. and trans. Ralph McInerny (Notre Dame, IN: University of Notre Dame
Press, 2009), 75-78. The nature of the common good is the subject of some dispute.
For a fuller discussion of these views and the various perspectives on the nature of the
common good see: John Finnis, Natural Law and Natural Rights (Oxford: Clarendon
Press, 1980); John Finnis “The Public Good: The Specifically Political Common Good
in Aquinas,” in Natural Law and Moral Inquiry: Ethics, Metaphysics, and Politics in the
Work of Germain Grisez, ed. Robert P. George (Washington, DC: Georgetown University
Press, 1998); Jacque S. Maritain, Man and the State (Chicago: University of Chicago
Press, 1951); Jacque S. Maritain, The Person and the Common Good (London: Geof-
frey Bles, 1948); The Rights of Man and Natural Law, trans. Doris Anson (New York:
Charles Scribner’s Sons, 1943); Ignatius T. Eschmann, “In Defense of Jacques Maritain,”
The Modern Schoolman 22.4 (May 1945): 192, doi: 10.5840/schoolman194522419.
For a helpful primer on these various views, see Lawrence Dewan, “St. Thomas,
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likely not impact a teacher in a direct manner, but at minimum such laws will be
commensurate with one’s individual good by promoting a more flourishing society;
this rules out laws that privilege the good of one party to the detriment of another.*
As noted earlier, laws must be ordered in such a way that the various members of
society can in principle participate in the good promoted by that particular law. A
thief may wish that the law against theft were removed, and he would perhaps be
upset if he were arrested, but he can—in principle—participate in the good that
laws against theft allow for if he gives up his vice. Similarly, consider the analogy
of family rules: the parents may enforce rules (laws) mandating that their children
make their beds. The children may balk at such tyranny and argue that only the
parents care about the tidiness of their rooms and that, therefore, these laws are
ordered toward the wishes of the parents to the neglect of the children’s desires.
However, insofar as the parents are good parents, these rules are ordered toward
the good of the children and aid in the development of virtue. Therefore, these rules
are commensurate with their happiness. To this end, we allow reasonable latitude
to parents to set household rules, as not to do so would unreasonably interfere with
the role of the parents.

We have established that the common good allows for common participa-
tion; however, we must further specify the mode of participation. Drawing an
exact understanding of what is meant by the common good directly from Thomas
is difficult, as he does not devote a specific treatise to defining the common good
and clarifying how we participate in it. Thomas is nonetheless clear that the com-
mon good is superior to the private good,* and that this superiority inheres in its
shareability.* But how do individuals participate in—or share—the common good?
In saying that the common good possesses shareability, Thomas cannot mean that
it differs from the private good in a merely numerical sense. He argues that the
common good differs not merely numerically but formally, in the same way that
the concept of the whole differs from that of the part.**

Deriving a complete understanding of the common good from Thomas’s
text requires a fair amount of inference. Broadly speaking, interpretations of his
view fall into two camps. First, there are those who hold that the common good is
a set of material aids—such as roads, hospitals, and so on—that create the condi-

John Finnis, and the Political Good,” Thomist 64.3 (July 2000): 337-374, doi: 10.1353
/th0.2000.0023.

41. Thomas holds that such laws are not laws in fact but only in appearance or name
(Aquinas, ST I-11.96.4).

42. Aquinas, ST II-11.152.4 ad 3.

43. SCGb. 3, c. 69, Thomas Aquinas, Summa contra gentiles, bk. 3, in The Collected Works
of St. Thomas Aquinas, trans. the English Dominican Fathers (Charlottesville, VA:
InteLex, 1993), 16.

44. Aquinas, STII-11.58.7 ad 2. In my view, this raises serious difficulties for the communal
use view in attempting to connect their treatment of the common good to Thomas.
However, since establishing the proper reading of Thomas with respect to the common
good is beyond the scope of this paper I will not attempt to refute the communal use view;
neither will I claim the communal use view has no way to respond to these difficulties.
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tions for individuals within society to pursue their particular end. I will call this
the communal use view.* This stands in contrast to the second, those who hold
that the common good is common by predication, wherein multiple agents share
in the enjoyment of one and the same good. I will call this the shared good view
(borrowing the term from Steven Jensen).** Owing to the fact that this article is
chiefly concerned not with the proper interpretation of Thomas per se but rather
with the application of a particular interpretation, it will expound the shared good
view, only referring to Thomas as needed.

The view that the common good is a shared good, a view held in contempo-
rary Thomism, is largely advanced by Charles DeKoninck and those who accept
his reading. DeKoninck holds that the common good is not merely numerically
superior to the private good, but rather ontologically superior to it. This is because
multiple parties can participate in the common good without diminishing it.
DeKoninck writes:

The common good is better, not insofar as it comprises the singular good

of all the singulars: it would not then have the unity of the common good

insofar as it is universal but would be a pure collection. It would be only

materially better. The common good is better for each of the particulars

that participate in it insofar as it is communicable to the other particulars:

communicability is the very reason of its perfection. The particular does not

attain the common good under the note itself of common good if it does not

attain it as communicable to others. The good of the family is better than

the singular good, not because all the members of the family find in it their

singular good: the good of the family is better because, for each of its indi-

vidual members, it is also the good of the others. That does not mean that

the others are the reason for the proper loveableness of the common good.

On the contrary, under this formal aspect, the others are loveable insofar as

they can participate in this good.”
Here DeKoninck argues that the common good is superior in essence to the private
good. It is not a type of instrumental good wherein various parties merely aid each
other in some action; rather, the good is properly held in common. Here it is helpful
to examine DeKoninck’s analogy of the family. Consider John, who is married to
Sarah, and with whom he has two sons, Matt and George. John and Sarah experi-
ence joy in witnessing their sons grow and flourish. This joy is in a sense private, in
that they and their sons are distinct individuals. However, John and Sarah’s enjoy-
ment of family life does not diminish Matt’s or George’s. Their private enjoyment

45. The communal use view is held by Jacques Maritain, Ignatius T. Eschmann, and John
Finnis. These philosophers disagree in several important respects; however, they agree
that the common good, especially with respect to politics, constitutes a set of material
aids. They hold that the proper good of the individual is not common, but private. For
a fuller discussion of how communal use view proponents connect the common good
to the wider context in the political philosophy of the respective scholars, see note 40.

46. Jensen, Sin, 103-123.

47. Charles De Koninck, “The Primacy of the Common Good against the Personalists,” in
The Writings of Charles De Koninck, trans. Ralph McInerny (Notre Dame, IN: University
of Notre Dame Press, 2016), 75.
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of family life flows from their seeing their good in the superior common good of
the family. If John, for instance, were to focus on his enjoyment of family life as his
end, rather than on the flourishing of the family, he would be treating his family as
a type of private good, as something that exists to serve his emotional needs. This
would greatly diminish John’s familial life, and likely reduce the very enjoyment he
seeks, because the enjoyment he receives flows from the flourishing of his family.**

Common Good: The Citizen and the State

Another important aspect of the common good to consider is the fact that some
common goods are ordered toward further, more common goods. For instance,
the family is ordered toward the good of the city and wider society.*” A flourishing
society is the type of good in which multiple parties can participate without its
diminishment. The Smiths’ enjoyment of a flourishing city in no way diminishes the
Jones’s enjoyment, because both partake of the same good. The fact that the good of
family is ordered toward the good of the city and society is also evident in the fact
that parents generally rejoice in the accomplishments of their children, especially
when those accomplishments aid the wider society. For instance, we would find it
odd if parents felt no pride in their child achieving an honor for public service or
if they felt pride at the child’s success as a heroin dealer: this is because we gener-
ally understand that the good of the family is ordered toward the good of society.
Although we may sometimes grasp the common good intuitively, we need
external authority to align our individual pursuits toward a common end. Thomas
argues that external authority provides order and unity in this effort: “It is evident
that several persons could by no means preserve the stability of the community
if they totally disagreed. For union is necessary among them if they are to rule at
all: several men, for instance, could not pull a ship in one direction unless joined
together in some fashion.”*° These several men need order to provide them a com-
mon direction and unified effort. Thomas’s analogy is apt. It captures well the fact
that the crew is unified by the fact that they have made the good of the ship their
own good. Perfectly competent sailors may disagree about what port to sail into, or
which maintenance task should be done when; it is the captain who provides direc-
tion and settles such disputes with a view to the wider good of the ship. Nevertheless,
the good of the captain is not synonymous with the good of the ship. In a similar
manner, families are ordered toward the good of the society, but it does not follow
that whatever the particular governing power wants is synonymous with this good.

48. Steven Jensen elaborates on this notion of the common good, terming it the shared
good. He distinguishes between the shared good and the shared means. The shared
good occurs when people join to accomplish a singular end, such as in an orchestra,
or a surgical team. This is distinct from shared means, where people form a temporary
pragmatic alliance but in order to accomplish private ends, such as thieves who join
together to accomplish a heist. For a fuller discussion of this view, which is funda-
mentally in agreement with De KonincK’s view, see Jensen, Sin, 103-123; c.f. Jensen,
“Aquinas,” in Cambridge Companion to Natural Law Ethics, 38.

49. See Aquinas, ST I-11.90.3 ad. 3 for Thomas’s discussion of this point.

50. Thomas Aquinas, On Kingship, in The Collected Works of St. Thomas Aquinas, trans.
Gerald B. Phelan and I. Th. Eschmann (Past Masters, 1993), 1.3.18.
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The principle of subsidiarity comes into play in the need to resolve an apparent
contradiction between higher and lower goods as evident in the argument above.
This principle, broadly stated, posits that matters that can be resolved at a local level
of authority ought to be resolved at that level. While Thomas never uses the term
subsidiarity, this principle is often attributed to him.”" The principle is rooted in
Thomas’s distinction between the functions of an army as a whole and the functions
of any unit within that army. Some tasks are proper to the entire army, whereas
others are proper to the unit or the individual soldier. Pope Pius XI captures the
essence of subsidiarity neatly in the following:

The supreme authority of the State ought ... to let subordinate groups handle

matters and concerns of lesser importance, which would otherwise dissipate

its efforts greatly. Thereby the State will more freely, powerfully, and effec-

tively do all those things that belong to it alone because it alone can do them:

directing, watching, urging, restraining, as occasion requires and necessity

demands. Therefore, those in power should be sure that the more perfectly a

graduated order is kept among the various associations, in observance of the

principle of “subsidiary function,” the stronger social authority and effective-

ness will be the happier and more prosperous the condition of the State.”
Organized entities like the state are ordered toward maintaining the common good
with a view to the whole, but this task cannot be accomplished if the state takes to
itself a task that more properly belongs to a different level of society.”> Consider
Thomass earlier analogy of the ship. If the captain had a relatively competent crew
but insisted on doing all the tasks himself, this would compromise the good of the
ship, and further, it would undermine his crew. Just as a captain has authority over
his sailors, parents are the proper local authorities over their children. While the
state may need to intervene in the life of the family and supersede parental authority,
doing so is only proper when there is some form of fundamental disorder in the
family, such as neglect or abuse. In these cases, the government rightly intervenes

51. Thomas Aquinas, Commentary on Aristotle’s Ethics, 1.1.5. For a fuller description of how
Aquinas helped develop the principle of subsidiarity, see Nicholas Aroney, “Subsidiarity
in the Writings of Aristotle and Aquinas,” in Global Perspectives on Subsidiarity, eds.
Michelle Evans and Augusto Zimmermann (New York: Springer, 2014), chap. 2.

52. Pius XI, Quadragesimo anno (May 15, 1931), 80.

53. As previously discussed, when the state surrenders some of its authority to a regula-
tory body, that body becomes a quasi-government actor. While the Federation of Law
Societies is not technically a government agency, the fact that it is tasked with licensing
lawyers, a task entrusted to it by government due to its exclusive right to license lawyers,
means the government must ensure rights are properly respected. For instance, if the
Federation of Law Societies decided to prohibit anyone from a particular racial group
from practicing law, this would clearly violate civil rights. The government would be
responsible for rectifying this situation. In a parallel manner, if the College of Medicine
refused to respect conscience rights in any manner and this right is ensured by law, such
as in the case in Canada, the Canadian government must rectify the situation. The fact
that the government has delegated to the college of physicians the authority to license
physicians means that the college of physicians have quasi-governmental authority.
Therefore, the government has a responsibility to see that the college of physicians
properly respects the legal rights of individual doctors, which includes conscience rights.
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and attempts to repair the situation either by exhorting the parents to correct their
activity or, if necessary, removing the children from the hostile environment. It is
important to note that since parents have a natural obligation to raise their children,
the government needs grave cause to interfere; it cannot simply interfere because it
disagrees with one’s parenting style. Unless the government can demonstrate that
the parents’ activity cannot be reasonably ordered to the good of their children,
their interference would constitute an overreach.

Government Authority and Conscience

The fact that both the government and the citizen are ordered to a common end
encourages their mutual interest in respecting the other’s proper sphere. Further,
because it is a citizen’s conscience that gives him access to the moral order, the
conscience must be regarded as possessing some degree of independent authority
that a government of a free society should respect. To clarify, governments should
respect conscience for two reasons, both flowing from arguments above: first,
citizens have their own rights and are ordered toward the common good—thus,
to unduly violate these rights would threaten civil order in a free society; second,
citizens follow civil laws, in part because properly promulgated law binds conscience.
Therefore, if governments undermine conscience, they undermine the ground
on which they stand. This is not, however, to say that a law can never legitimately
restrain a citizen from acting according to a conscientious judgment. However, a
government must reasonably justify doing so—and this depends on what type of
conscientious judgment is being made.

Recall that conscience prohibits, obliges, and permits. As mentioned ear-
lier, conscientious judgment holds merely permissible acts with far less certainty
than obligations or prohibitions. It is reasonable that the justification required for
government to impose obligations or prohibitions with respect to what is merely
permissible in conscientious judgment is far lower. In the case of merely permissible
acts, these acts can take on an obligatory or prohibitory character with the addition
of an external reason. Governments must make laws dealing with matters that,
considered in themselves, are permissible. All the government needs to establish
limits on what conscience permits is to make a reasonable law.>*

On the other hand, prohibitions and obligations are held in a far firmer
manner. As noted, conscience binds the agent to avoid prohibited acts, these
prohibitions bind always and at all times, while conscience binds him to perform
obligatory acts bind always but not at all times. Governments must sometimes
intervene against an individual conscientious judgment, but their justification for
doing so must meet a much higher threshold. The previous scenario is inverted:

54. While reasonability is admittedly a loose term, and further research could clarify what
constitutes reasonability, such a task is beyond the scope of this paper. For the present
purposes I am broadly appealing to the reasonable person standard. I will also point
out that reasonability frequently appears in law. The American legal system requires
proof beyond a reasonable doubt in criminal cases and the Canadian Charter points
out that reasonable limits on rights are required (Government of Canada, Department
of Justice, “Section 1- Reasonable Limits,” Canadian Charter of Rights and Freedoms).
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now, beyond merely demonstrating that a particular course of action is reasonable,
the government must prove that the conscientious judgment of the other party is
unreasonable.” For instance, if a parent made a judgment about what constituted
proper discipline (imagine, for instance, that a child stole a cookie and received a
timeout), it would be an undue violation if the government overruled reasonable
parental discipline simply because a government actor preferred a different form
of discipline. Conversely, if the parent believed he or she was obligated to perform
severe discipline and chose to chop off the child’s hand, that would obviously be
unreasonable. The government could rightly intervene in that case. In like man-
ner, if a child’s parents believed that modern medicine is morally prohibited in all
cases and refused to give insulin to their diabetic three-year-old, the government
could rightly argue that refusing to give lifesaving medicine to a sick child is not in
keeping with the good of that child.
In brief, the proposed system for governing conscientious objection involves

two forms of contravening conscientious judgment:

1. Imposition: where, prior to the promulgation of law, conscience permits—

but does not oblige—an act, and the state implements a law forbidding or

mandating that act.

2. Violation: where conscience obliges or forbids an act and the state demands
that one does not acquiesce to this conscientious judgment.®

End of Medicine

Thus far, we have discussed the Thomistic understanding of conscience and its rela-
tion to the common good. We have noted that the common good binds the citizen
and the government because both are ordered toward promoting different aspects of
this common good. We have also established how this common orientation creates
the ground for a framework regulating when government can properly contravene
conscientious judgment. Now we turn to physician conscientious objection in par-
ticular. While the principles already established can apply to both obligation and
prohibition, we will restrict our treatment of conscientious objection to discussions
of prohibitions that occur when a physician believes that an act (such as abortion or
euthanasia) is morally prohibited and when the state, either directly or via a profes-
sional body, mandates that the physician perform or formally aid in the act. This is
the most clear-cut conflict. Moreover, instances in which government acts against
conscientious prohibitions are by their nature more liable to produce objection.
This is because prohibitions bind always and at all times, whereas obligations bind
always but not at all times. Therefore, while I am not precluding the possibility that
conscientious obligations can be violated, I am simply positing that this is less likely,
since not acting on a particular obligation at a particular time does not necessarily

55. The mediating of these disputes would likely involve various levels of government and
would make use of the principle of subsidiarity, but this level of consideration would
be highly circumstantial and beyond the scope of this paper.

56. This wording originally appeared in Gregory Smith-Windsor, “Acting in Conscience:
A Natural Law Based Approach to Freedom of Conscience” (master’s thesis, University
of Saskatchewan, 2023), 66.
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mean that a violation is occurring. On the other hand, in the case of conscientious
prohibitions, a per se evil act is by nature a violation.

Before discussing medical conscientious objection further, it is necessary to
briefly consider the proper end of medicine in order to establish that a reasonable
physician can hold that the end of medicine is health and healing in relation to
the wider good of the patient. Further, establishing the proper end of medicine
allows medicine to maintain coherence. The establishing of an end is necessary to
properly judge whether a given act advances a particular field or regresses it. Pope
Benedict XVI, prior to his election as pope, summed this up succinctly: “The con-
cept of truth has been virtually given up and replaced by the concept of progress.
Progress itself ‘is’ the truth. But through this seeming exaltation, progress loses its
direction and becomes nullified. For if no direction exists, everything can just as
well be regress as progress.”*’

The physician and ethicist Edmund Pellegrino, in his article, “The Telos of
Medicine,” presents a vision of medical ethics that aligns with Benedict XVTI’s view
of the necessity of the ends: “Do good and avoid evil’ This is the ancient dictum
of synderesis, and, implicitly or explicitly, the indispensable transcendental ground
for any system of ethics of moral philosophy. This is because the good is the end
or telos of moral science, that which gives it its distinctive identity among human
activities.”*® Pellegrino proposes, “the good of the patient [is] the architectonic end
of clinical medicine”*® He argues not only that the good of the patient is the end
of medicine, but that the proper means by which this end is sought is through the
of art (techne) of healing.®® Moreover, he roots this understanding in the tradition
of this notion as held by Aristotle and Aquinas.®'

Pellegrino goes on to argue that when curing a patient is no longer possible,
such as in the case of someone receiving palliative care, the end of medical care
for such a patient is still health, because it aims at managing the patient’s pain so
that he or she can live as healthily as possible and pursue higher ends such as their
spiritual good, even though he or she will die.”* I am fundamentally in agreement
with this vision of the end of medicine. While a full treatment of medicine is
beyond the scope of this article, it is only necessary to establish that a reasonable
person could hold that the end of medicine is the promotion of health.®> Another
benefit of this teleological framework for medicine is that it allows us to properly

57. Joseph Ratzinger, “Conscience and Truth,” in Crisis of Conscience, ed. John Haas (New
York: Crossroad Pub., 1996), 10. While Ratzinger uses the word truth, the good would
equally fit with the general argument.

58. Edmund Pellegrino, “The ‘Telos’ of Medicine and the Good of the Patient,” in Clini-
cal Bioethics: A Search for the Foundations, ed. Corrado Viafora (Dordrecht: Springer,
2005), 21-32.

59. Pellegrino, “The ‘“Telos’ of Medicine,” 21.

60. Pellegrino, “The ‘Telos’ of Medicine,” 23-28.

61. Pellegrino, “The ‘“Telos’ of Medicine,” 23.

62. Pellegrino, “The ‘“Telos’ of Medicine,” 25.

63. For a fuller treatment of the end of medicine see Leon R. Kass, “Regarding the End
of Medicine and the Pursuit of Health,” The Public Interest 40 (Summer 1975): 11-42;
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distinguish between that which is medical and that which is not, for arts are dif-
ferentiated by their ends.

Conscientious Objection in Medicine®*

In ordinary medical practice, the physician orders his actions toward the good of
the patient with respect to health. The patient is also pursuing health. Therefore,
both the physician and the patient share a common end—namely, the health of the
patient. This allows for the physician and the patient to share this good as common.
They participate in the sharing of this good in different ways. The patient enjoys
this good of his or her health directly while the physician enjoys the health of his
patient as an end accomplished. In this way, he has made the good of the patient
his own good. Over time, the physician will hopefully habituate in himself a dis-
position to see the patients good as his good more readily. This would make him
a more virtuous physician. However, physicians and patients will not always agree
on the proper course of treatment. For instance, Bob is a cancer patient who has a
dispute with his physician, Dr. Anderson, over the proper course of treatment. Bob
may prefer a particular treatment due to its minimal side effects; Dr. Anderson may
prefer a different treatment due to its statistical efficacy. However, it is important
to note that both treatments are cancer treatments, and the end of both is health.

c.f. Farr A. Curlin and Christopher Tollefsen, The Way of Medicine, and Pellegrino,
“The “Telos’ of Medicine and the Good of the Patient”

64. The use of the term conscientious objection in medicine is the subject of some contro-
versy. Some argue that conscientious objection is not the proper term for the contempo-
rary dispute. They claim that the term is properly applied to conscripts in the context
of war. Physicians who object to performing certain procedures, such as abortion and
euthanasia, are not being conscripted into their profession. Since physicians are not
forced to continue practicing medicine, critics argue they should cease practicing rather
than refuse to engage in what is considered standard medical practice. Thus, physicians
who refuse to perform or refer for abortion and/or euthanasia are accused of failing to
care for their patients, and the term conscientious objection is deemed inappropriate in
this context. For an example of this line of argument, see Stahl and Emanuel, “Physi-
cians, Not Conscripts,” 1380-1385; cf. Julian Savulescu, “Conscientious Objection in
Medicine;” British Medical Journal 332.7536 (February 2006): 294-297, doi: 10.1136
/bmj.332.7536.294. However, Thomas Cavanaugh points out in his chapter of Contem-
porary Controversies, “Conscientious Objection for Catholic Healthcare Professionals,”
that physicians who object, on grounds of conscience, to actively aiding in abortion or
euthanasia—either through commission or referral—do not believe these acts constitute
medical care. Rather, they hold that these acts are contrary to the ends of medicine and
harmful to their patients. Therefore, the term refusal of care assumes a faulty premise:
that these physicians do not care for their patients. This makes the term inappropriate.
By contrast, the term conscientious objection is more fitting because it acknowledges
that the objection arises from the physician’s conscientious judgment. Accordingly,
this paper adopts the term conscientious objection in medicine for the aforementioned
reasons. For a fuller treatment of the proper terminology, see Thomas Cavanaugh,
“Conscientious Objection”
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Therefore, neither of these treatments compromises the shared end.®® Dr. Anderson
would not need to sacrifice the end of aiding in restoring Bob’s health if he were to
administer Bob’s preferred treatment. For Dr. Anderson to properly object to Bob’s
treatment request on conscience grounds, he would need reason to believe that
Bob’s preferred treatment would be not only less effective than his own preference,
but also harmful to Bob to the degree that it no longer served the end of medicine
in being ordered to Bob's health. Without a clear reference to the end of health,
varying judgments simply become a dispute over means.

On the other hand, let us suppose that Bob believed that euthanasia was the
proper treatment for his cancer. In this case, imagine also that Dr. Anderson believes
that directly and intentionally killing Bob is not ordered toward the health of Bob.
This is not merely a dispute over the means by which health is to be pursued. It is
a dispute over whether health is the proper end to be pursued. In this case, Bob
and Dr. Anderson no longer possess a shared end. Dr. Anderson’s end is health,
whereas Bob’s end is death. It is not possible to order the death of an individual
toward the health of that same individual. Therefore, if a government, through
quasi-governmental medical bodies, were to mandate that Dr. Anderson acquiesce
to Bobs request and aid in his death, this would by definition result in the forfeiting
of the common good. Further, assuming it is reasonable for Dr. Anderson to hold
that death cannot be ordered toward biological health, the law in question would
be ordered toward a private good rather than the common good. This would fail
to meet Thomas’s standard for what constitutes a just law.

Some have proposed that a physician should be mandated to provide an
effective referral if she objects to particular action. For instance, a physician may
refuse to provide euthanasia, but must find a colleague who will provide it.* While
referrals are commonplace in medicine, they are generally made when a physician
lacks technical knowledge concerning a particular procedure or lacks the time to
perform it. Such referrals do not concern a disputed end: the physician does not
object to the procedure, but simply cannot perform the procedure themselves. Even
in cases in which a patient disagrees with a physician’s assessment of the proper
treatment, this would still constitute a dispute about means. Consider a situation
in which a physician recommends chemotherapy, but the patient prefers radiation
treatment; if the physician were to refer the patient for a second opinion, such a refer-
ral would be made not on the grounds that the physician contests whether radiation
is a cancer treatment, but simply because he contests the view that radiation is the

65. Thisis of course assuming that both are legitimate treatments, and that Bob is competent
to the degree that he can make medical judgments.

66. In Canada, doctors must provide ‘effective referrals’ for medical services they oppose
on religious grounds, see Christopher Goodridge and Matthew Jacobs, “Doctors Must
Provide ‘Effective Referrals’ for Medical Serives They Oppose on Religious Grounds,
Christian Medical and Dental Society of Canada v. College of Physicians and Surgeons of
Ontario, 2019 ONCA 393, accessed November 28, 2024, https://stewartmckelvey.com
/thought-leadership/doctors-must-provide-eftective-referrals-for-medical-services
-they-oppose-on-religious-grounds-christian-medical-and-dental-society-of-canada
-v-college-of-physicians-and-surgeons-o/.
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appropriate cancer treatment in this case. However, in the case of euthanasia, the
dispute concerns not means, but an end. If the physician aids in the accomplish-
ment of euthanasia by providing a referral, he is being asked to change the end of
his action. In responding to a similar argument, Thomas Cavanaugh invokes the
Latin maxim “Qui facit per alium facit per se, ... ‘Who acts through another acts
through himself.”%” In light of these considerations, a law that properly respects
conscience rights would not mandate effective referral.

The aforementioned case is simply an example of the implementation of the
schema for mediating disputes concerning conscientious objection in medicine.
Further inquiry could apply this schema to other disputes beyond the singular, brief
treatment of euthanasia in the present article, which is intended not to settle the
contentious issue of conscientious objection in medicine, but rather to provide a
conceptual framework that could be implemented more widely. The disputes sur-
rounding conscientious objection in medicine are not likely to subside in the near
future, but it is vital that society finds ways of managing conscientious objection.
Doing so is a matter of justice, since a free society properly respects conscience
rights. Conscience rights are especially important in medicine because laws that
incentivize physicians to violate their consciences create a habitual pattern that
encourages vice. As Jaro Kotalik, a physician and bioethicist at Lakehead University,
argued to the Ontario legislature,

If a physician would be forced to act against his or her conscience because

of some legal instrument, it would weaken the physician’s commitment to

conscientious behaviour in other instances of their clinical practice. One day,

he can refer a patient to MAID even if his conscience is telling him that it is

wrong. The next day, he or she may act against one’s conscience because it

would bring about prestige or power or money, or simply because to be true to

one’s conscience would be just inconvenient. A well-functioning conscience

is the best protection—the best guarantee—that society can have that the

patients’ and society’s interests are well served in health care.®®
The health and flourishing of society depend, in part, on virtuous physicians.®
Therefore, any law that promotes vice among physicians, such as incentivizing
them to violate their consciences and punishing those who resist, is destructive

67. Thomas Cavanaugh “Conscientious Objection,” 612. Cavanaugh goes on to distin-
guish practices such as forwarding medical records from referring patients requesting
physician-assisted suicide (PAS). He argues that the former constitutes material coop-
eration, as it is not intrinsically ordered to the act of PAS, whereas the latter, effective
referral, constitutes formal cooperation, as the act of finding a colleague to perform
euthanasia is intrinsically ordered toward PAS.

68. Jaro Kotalik “Testimony to the Legislative Assembly of Ontario Standing Com-
mittee on Finance and Economic Affairs,” Committee Transcript, March 30, 2017
(accessed December 6, 2022), https://www.ola.org/en/legislative-business/committees
/finance-economic-affairs/parliament-41/transcripts/committee-transcript-2017-mar
-30#P1418_374500.

69. For an expansive treatment of this issue see Edmund Pellegrino, “Toward a Virtue-
Based Normative Ethics for the Health Professions,” Kennedy Institute of Ethics Journal
5.3 (September 1995): 253-277, doi: 10.1353/ken.0.0044; c.f. Edmund D. Pellegrino,
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to the good of a flourishing society. Violating one’s conscience in one situation
does not necessitate that one will act less virtuously across the board but that is
not what the quotation suggests. Rather, it argues that a successful inducement to
act against conscience in one type of situation brings the risk of forming a habit,
or at least weakening a virtue. This increases the likelihood that one will violate
their conscience in other ways, because the law is encouraging them to regard their
conscience as less authoritative.”

A Clearer Path Forward

Conscientious objection in medicine is one of the most hotly debated aspects of
contemporary medicine. However, the vagueness endemic both in public references
to conscience and to its discussion have been unhelpful to resolving any aspects
of this debate. This paper, in seeking clarity where little is often to be found, has
sought to provide a framework for future discussion. Clearly, when considering
conscience rights we need to hold in view two extremes. If the government professes
no interest in safeguarding the conscience rights of its citizens, then the logical
outcome is tyranny. On the other hand, if invoking conscience rights as a kind of
libertarian incantation were sufficient to defeat any opposed law, no legal system
could survive. Rather than petty tyranny, we would be mired in anarchy. Finding
a conclusive middle way between these two destructive extremes presents a dif-
ficulty that extends beyond the scope of this paper to fully resolve. However, this
paper’s examination of St. Thomas’s ideas has shed some light on means by which
conscientious objection might be fruitfully discussed. As I have demonstrated, these
include the following: a robust theory of the nature and authority of conscience;
a legal theory surrounding the nature of just law; a political theory which unites
the proper ends of citizens and the state; and a moral theory based on the end or
good of acts. Taken together, the Thomistic philosophical system can contribute
to and provide possible remedies when dealing with many contemporary societal
and moral issues, such as contemporary debates concerning conscience rights.

David C. Thomasma, and David G. Miller, The Christian Virtues in Medical Practice
(Washington, DC: Georgetown University Press, 1996).

70. While this argument is philosophical in nature empirical study could be helpful to
further bolster this claim.
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